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This part is effective June 13, 1988.
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§145.1 Purpose.

This part establishes policy, assigns
responsibilities, and prescribes proce-
dures for cooperation with the Office of
Special Counsel (OSC) of the Merit
Systems Protection Board (MSPB) in
fulfilling the responsibilities of the
Special Counsel under Pub. L. 95-454
and 5 CFR 1201 and 1250 to conduct in-
vestigations of alleged prohibited per-
sonnel practices and to ensure the in-
vestigation of other allegations of im-
proper or illegal conduct referred to
the Department of Defense by the OSC.
This part provides internal guidance to
DoD officials, and does not establish an
independent basis for any person or or-
ganization to assert a right, benefit, or
privilege.

§145.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense (OSD), the
Military Departments, the Office of the
Joint Chiefs of Staff (OJCS), the In-
spector General, Department of De-
fense (IG, DoD) and the Defense Agen-
cies (hereafter referred to collectively
‘‘as DoD Components’’).

(b) The provisions of this part that
relate to prohibited personnel practices
do not apply to the Defense Intel-
ligence Agency (DIA) or the National
Security Agency (NSA), as prescribed
by 5 U.S.C. 2302(a)(2)(C)(ii.).

§145.3

(c) This part does not restrict the IG,
DoD, in coordinating investigative ef-
forts on individual cases with the OSC
where concurrent jurisdiction exists.

§145.3 Definitions.

Improper or illegal conduct. (a) A viola-
tion of any law, rule, or regulation in
connection with Government mis-
conduct; or

(b) Mismanagement, a gross waste of
funds, an abuse of authority, or a sub-
stantial and specific danger to public
health or safety.

Office of the Secretary of Defense
(OSD). (a) The immediate offices of the
Secretary, the Deputy Secretary, the
Assistant Secretaries, Assistants to
the Secretary, and other officials serv-
ing the Secretary of Defense directly.

(b) The field activities of the Sec-
retary of Defense.

(¢) The Organization of the Joint
Chiefs of Staff.

(d) The Unified and Specified Com-
mands.

Personnel action. (a) An appointment.

(b) A promotion.

(c) An adverse action under 5 U.S.C.
7501 et seq. or other disciplinary or cor-
rective action.

(d) A detail, transfer, or reassign-
ment.

(e) A reinstatement.

(f) A restoration.

(9) A reemployment.

(h) A performance evaluation under 5
U.S.C. 4301 et seq.

(i) A decision concerning pay, bene-
fits, or awards, or concerning edu-
cation or training if the education or
training may reasonably be expected to
lead to an appointment, promotion,
performance evaluation, or other per-
sonnel action.

() Any other significant change in
duties or responsibilities that is incon-
sistent with the employee’s salary or
grade level.

Prohibited personnel practice. Action
taken by an employee who has author-
ity to take, direct others to take, rec-
ommend, or approve any personnel ac-
tion:

(a) That discriminates for or against
any employee or applicant for employ-
ment on the basis of race, color, reli-
gion, sex, national origin, age, handi-
capping condition, marital status, or
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§145.4

political affiliation, as prohibited by
certain specified laws (see 5 U.S.C.
2302(b)(1).

(b) To solicit or consider any rec-
ommendation or statement, oral or
written, with respect to any individual
who requests, or is under consideration
for, any personnel action, unless the
recommendation or statement is based
on the personal knowledge or records
of the person furnishing it, and con-
sists of an evaluation of the work per-
formance, ability, aptitude, or general
qualifications of the individual, or an
evaluation of the character, loyalty, or
suitability of such individual.

(c) To coerce the political activity of
any person (including the providing of
any political contribution or service),
or take any action against any em-
ployee or applicant for employment as
a reprisal for the refusal of any person
to engage in such political activity.

(d) To deceive or willfully obstruct
any person with respect to such per-
son’s right to compete for employment.

(e) To influence any person to with-
draw from competition for any position
for the purpose of improving or injur-
ing the prospects of any other person
for employment.

(f) To grant any preference or advan-
tage not authorized by law, rule, or
regulation to any employee or appli-
cant for employment (including defin-
ing the scope or manner of competition
or the requirements for any position)
for the purpose of improving or injur-
ing the prospects of any particular per-
son for employment.

(g) To appoint, employ, promote, ad-
vance, or advocate for appointment,
employment, promotion, or advance-
ment, in or to a civilian position any
individual who is a relative (as defined
in 5 U.S.C. 3110) of the employee if the
position is in the agency in which the
employee is serving as a public official
(as defined in 5 U.S.C. 3110) or over
which the employee exercises jurisdic-
tion or control as an official.

(h) To take or fail to take a per-
sonnel action with respect to any em-
ployee or applicant for employment as
a reprisal for being a whistleblower.
(See whistleblower)

(i) To take or fail to take a personnel
action against an employee or appli-
cant for employment as a reprisal for
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the exercise of any appeal right grant-
ed by law, rule, or regulation.

(J) To discriminate for or against any
employee or applicant for employment
on the basis of conduct that does not
adversely affect the performance of the
employee or applicant or the perform-
ance of others.

(k) To take or fail to take any other
personnel action if the taking of, or
failure to take, such action violates
any law, rule, or regulation imple-
menting, or directly concerning, the
merit system principles contained in 5
U.S.C. 2301.

Whistleblower. A present or former
Federal employee or applicant for Fed-
eral employment who discloses infor-
mation he or she reasonably believes
evidences:

(a) A violation of any law, rule, or
regulation.

(b) Mismanagement, a gross waste of
funds, or an abuse of authority.

(c) A substantial or specific danger to
public health or safety.

(d) Such disclosure qualifies if it is
not specifically prohibited by statute
and if such information is not specifi-
cally required by Executive Order to be
kept secret in the interest of national
defense or the conduct of foreign af-
fairs.

(e) Where the information disclosed
affects only the personal situation of
the complaintant, it is generally to be
regarded as an allegation of a prohib-
ited personnel practice or violation of
other civil service law, rule, or regula-
tion, and the complainant will not be
considered a whistleblower.

§145.4 Policy.

It is DoD policy that:

(a) Civilian personnel actions taken
by DoD management officials, civilian
and military, shall conform to laws and
regulations implementing established
merit system principles and must be
free of any prohibited personnel prac-
tices, as described in 5 U.S.C. 2302 and
§145.3 of this part.

(b) It is the responsibility of each
DoD management official to take vig-
orous corrective action and, when ap-
propriate, to initiate disciplinary
measures when prohibited personnel
practices occur.
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